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(II) Views in English are set out below:

Section/ Views By
paragraph B8 jRITE
number of
draft Code

(FRI) 8BS

R/ BE

Para 1.4 The last sentence states that “Failure to comply with the Code may render a civil servant | A staff association
liable to disciplinary action.” Given that paragraph 5.10 also admits that “The division
of role and responsibilities between politically appointed officials and civil servants relies
on a good working relationship, and the maintenance of mutual trust and confidence”,
whether civil servants can satisfactorily fulfil some requirements set out in the latter
sections may, to some extent, be subject to factors outside their own control. As such,
there are concerns about how disciplinary action will be triggered in practice if the Code
covers more than the core values and standards of conduct.

Para 1.4 It is agreed that there should be Core Values which civil servants are required to uphold so A civil servant

as to maintain the public confidence. In the Code, there are corresponding Standards of
Conduct which may be construed as examples of actions that should, or should not, be
taken by civil servants. However, there is no clear and explicit indication in the Code as
to whether breaches of the Core Values would lead to disciplinary action or not, and if that
18 the case, the threshold at which the Core Values are breached that would lead to
disciplinary action. It is stipulated in paragraph 1.4 that failure to comply with the Code
may render a civil servant liable to disciplinary action. It is considered that there should
be clear and defined differentiation between the disciplinary contraventions prescribed in
the Code and the disciplinary codes of the respective bureaux issued to cater for their own
area of responsibility.
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number of
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(FRI) 8is
RY i/ BE
Paras 3.7 and| e The third sentence states that “They (civil servants) shall bear in mind that party | A staff association
3.8 political considerations are for politically appointed officials to address.” However,
the job nature of some posts may require the post holders to take into account party
political considerations in their work on a day-to-day basis. When they do so, they
are actually acting in accordance with the code in paragraph 3.6, i.e. carrying out
duties in accordance with the policies and decisions of the Government of the day.
As such, consideration may be given to removing the above sentence altogether to
avoid confusion, or paragraph 3.7 should be qualified appropriately.
e Political parties may not be confined to organisations that have certain political belief
or stance. Paragraphs 3.7 and 3.8 may therefore need some adjustment in this
regard.
Paras 3.11 & | The draft code, especially paragraphs 3.11 and 5.1, should be re-worded to properly reflect | A staff association
5.1 the accountability system.
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Para 4.2 The interface between the Code and departmental codes is an important issue. It should A civil servant
be considered carefully what sort of misbehaviours, and of what severity, would lead to
disciplinary action.
Section 5 | The draft spells out in generally accurate terms the statutory, operational, administrative | A member of the

and managerial responsibilities of civil servants. It however understates the continuing
policy role of civil servants, especially that of senior administrative officers. Although
paragraphs 5.5 and 5.6 of the draft code do attempt to describe the role of senior civil
servants in providing policy input to principal officials, they understate the on-going
heavy policy input provided by senior civil servants. As the political tier in Hong Kong’s
governmental structure is thin and underdeveloped at this stage, and will probably remain
so for some time, civil servants play a much bigger role in influencing and making
policies than suggested in the draft code. The “charter flight incident” which occurred at
the end of last year is a case in point. Decisions to rely on commercial flights as opposed
to arranging special charter flights were apparently handled by senior civil servants until
an advanced stage in the development of the ensuing crisis. In reality it is likely that
civil servants exert much greater influence on policy-making, especially in bureaux led by
rookie outsiders with little government or public policy experience, than suggested in the
draft code.

Legislative Council
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number of
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(<FRI) 818
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Para 5.6 With the further development of the political appointment system in Hong Kong, it is high | A newspaper
time the government enhanced the protection of civil servants’ anonymity in this respect. | report
Unfortunately, the draft Code still requires them to participate in public debates and to
assist ministers in presenting, explaining and justifying policy proposals in the legislature
and before the public. This kind of public engagement in politics does not argue well for
the political neutrality of the civil service and will easily politicise individual civil
servants or create a perception among the public that these civil servants, not the policy
secretaries, should be politically accountable.

Para 5.8 This paragraph needs to distinguish the performance of official duties from the actions of | A staff association
employees in pursuing legitimate needs with respect to their employment and welfare
issues and policies that directly affect the welfare of civil servants.

Para 5.9 An ambiguity in the draft code relates to civil servants who are also controlling officers. | A newspaper
The draft Code makes them responsible for the efficient and effective use of departmental | report

resources under their charge. At the same time, it also requires them to use such
resources in compliance with the directions and decisions made by their principal officials.
What happens if such directions and decisions are, in the view of the controlling officer
concerned, inconsistent with the efficient and effective use of such resources?
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Section 6 There are a lot of points in the draft Code which should be amended, especially on the | A newspaper
relationship between civil servants and political appointees. The wording is too general | report
and it will cause further anxiety among civil servants if not improved.

Section 6 The draft Code regulating the relationship between civil servants and politically appointed | A newspaper
under secretaries was very ambiguous, partly because it made civil servants de facto | report
subordinates.

Para 6.4 The draft Code is unclear in that it says both under secretaries and political assistants can | A newspaper
order the permanent secretary on behalf of the secretary, without knowing whether the | report
order actually comes from the secretary.

Paras 6.4 & | Even assuming that the draft code becomes a real code, its contents provide much leeway | A newspaper
6.5 for confusion. Aside from the predictable words about how both parties should strive to | report

work amicably together, there is much vague talk about what the mini-ministers can and
cannot do. They could, for example, be asked to provide input on work appraisals for
civil servants and they may ask civil servants to perform special tasks — but, on the other
hand, they may not and, even if they do, they need to keep permanent secretaries informed
of their requests. However, it is not clear who takes the lead on politically sensitive
matters — indeed, no one quite knows what falls into the category of politically sensitive.
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Para 6.5

Again it is understandable that the civil service wants to keep the political tier and the civil
service separate, in not assigning any formal responsibility for staff appraisal to politically
appointed officials, other than to the principal official who will have inescapable
responsibility for supervising and assessing the performance of his or her permanent
secretary. Yet it is well-established civil service practice to consult widely before writing
a performance appraisal report. It is not unusual for supervising officers, even before the
installation of the Political Appointment System, to consult non-official members or other
close work associates of the officer under appraisal, before finalising the performance
appraisal. The appraising officer is inevitably influenced by the opinions of those who
come into contact with the officer under appraisal. Thus, in paragraph 6.5, the injunction
that under secretaries should not be asked to comment on the performance of permanent
secretaries etc, may be too rigid and unrealistic. In any event, it conflicts with the
sentence which follows.

A member of the
Legislative Council

Para 6.7

Instead of stating that politically appointed officials are generally not involved in issues
affecting civil services’ careers, it is suggested that the exceptions under which politically
appointed officials would be involved should be spelt out explicitly to avoid unnecessary
concern and confusion.

A staff association
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Section7 | ¢ The number of tiers of politically appointed officials currently proposed to be | A staff association
involved in assessing the complaint cases may appear to be on the high side and that
the proposed mechanism should be streamlined.

e The relevant heads of grade should also be involved in dealing with cases under the
proposed complaint and redress mechanism.
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Section 7

The wish to protect civil servants from political interference is thoroughly
understandable. At this point in time, when the political class is budding and likely
to be heavily reliant on support from their civil servants, such political interference is
unlikely to constitute anything near to a real threat. But blatant interference has
occurred in mature democracies, such as the US. In the US, in the administration of
President George W. Bush, it is well known that Defense Secretary Rumsfeld had
fired generals who disagreed with him; the White House had played an improper role
in firing attorneys which did not give advice on political lines and had suppressed
scientific evidence which the political masters did not like. To deal with such abuse,
the US administration has set up an Office of Professional Conduct in some
departments, prominently the Justice Department. Such offices allow complaints
about political interference to be reviewed only by senior professional officers,
separate from the political stream. If all such complaints end up on the desk of the
President or his Chief of Staff, obviously no real redress is likely to be forthcoming. It
is also open for aggrieved staff to complain to Congress.

Such blatant interference is unlikely to occur in Hong Kong in the foreseeable future.
But if such gross interference did occur, it would not make sense to invite the Chief
Executive, himself a political figure, to be the ultimate arbiter. Such complaints
should be handled by an independent professional authority separate from the political
stream. It would also be open for aggrieved officers, or their staff associations, to
take such complaints to the Legislative Council.
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paragraph =R B3rE
number of
draft Code

(<FHI) 8=
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Section 7 The Secretary for the Civil Service should continue to be the authority to handle | A newspaper
complaints from civil servants relating to other principal officials. This principal report
official post should be brought back to the civil service from the political appointment
system so that the post-holder may act in the capacity of the professional head of the
service in defending its integrity and neutrality.

General e The Civil Service Code should only cover fundamental principles and rules which | A staff association

should be upheld and observed at all times and under all circumstances, and it should
not be amended once promulgated unless with exceptionally good reasons.

Given that our political appointment system is evolving and hence the conventions
and rules governing these aspects may need to be reviewed from time to time, the
respective roles and responsibilities of the civil service and the political tiers and the
relationship among them should be separately addressed in another document, perhaps
in the form of CSB Circular, which can then be updated periodically.

Some wordings of the draft Code appear to be rather abstract or high sounding. It is
difficult to understand how the performance of civil servants will be assessed on the
basis of these wordings, and particularly when disciplinary action may be triggered in
cases of non-compliance with certain provisions. It may be useful to include some
“must do” and “must not do” examples for better illustration.
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General

Following the installation of a political tier in government, the wish to more clearly define
the code of conduct and responsibilities of civil servants and their respective role and
relationship with politically appointed officials is understandable. It is important to bear
in mind, however, that at this stage in the HKSAR’s political development, the political
class is new and the relationship between the political class and the supporting civil
servants is evolving. The under secretaries and the political assistants are a recent
creation. Most of them are still finding their feet. In these early days it is unrealistic to
expect that the respective roles of the political appointees and the civil servants, and their
relationship, can be conclusively spelt out and wrapped up in a civil service code. It
would be unwise to expect the final document to be a conclusive description of a tricky,
evolving situation.

A member of the
Legislative Council

General

The draft Civil Service Code is in order and serves the intended purpose.

A staff association

General

Enquired whether Non-Civil Service Contract (“NCSC”) staff is required to comply with
the requirements of the Civil Service Code and whether the NCSC staff is invited to make
comments on the draft Code.

A member of the
public
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