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Enhancing Accountability and Impartiality in the Public Sector

Ms Jane LEY

Deputy Director, U.S. Office of Government Ethics

Good morning.  It is a very great pleasure for me to be here with you today for this Leadership Forum.   I have admired the work of the ICAC and its excellent staff for a number of years and I am looking forward to participating with all of you in the entire day’s events.  I know it will be interesting and thought-provoking.  


I have been asked to speak to you today about accountability and impartiality in the public sector.  There is both an institutional and an individual component to this subject.  And, because this is a Leadership Forum, I am going to finish my remarks with a very short discussion about some information that has been developed through surveys on the role of leadership and personal commitment to these and other ethical values in a good governance system.


Institutional and individual accountability are really fundamental parts of every good governance program, regardless of the type of government.  This was brought home to me recently when I spoke to a conference of officials from governments of Arab countries in the Middle East and North Africa.  I was struck by the fact that of the over 13 countries represented, almost none were democracies, but all the participants expressed concern with and discussed accountability as part of good governance systems. 


Fundamentally, accountability and impartiality in both government institutions and their processes, as well as the individual officials who carry out government programs are critical to maintaining the public’s trust in government.  And given today’s global economy and security concerns, for all practical purposes the public in this “public trust” extends beyond the citizens of a particular political subunit or country.  One need only look at the recent UN Convention Against Corruption or, regionally, at the work of the Asian Pacific Economic Cooperation (APEC) Anti-Corruption Experts Task Force to see this.  While the level of accountability and impartiality in a government (or the lack thereof) may have international consequences (more or less international investment in the country’s economy), efforts to enhance and maintain accountability and impartiality begin at the local level.


So how to create accountability in the public sector?  For government institutions and programs, I believe it starts with transparency – transparency of priorities, of goals, and of processes chosen to achieve those goals.   


In general terms, a government or a specific government program should publicly identify its priorities, develop strategies to achieve useful goals in meeting those priorities and then, evaluate whether those goals have been met.  Both the public and government officials need to know what those priorities, goals and strategies are and what criteria will be used to measure success.  At the end of a truly transparent and accountable process, the evaluation should lead to some consequences.  The consequences can be positive in the macro sense that the public trust is enhanced, public welfare is increased and the government is retained.  Or for individual programs, the positive consequences may be that the program is maintained or enhanced because of its success, and/or public officials carrying out the program are personally rewarded either monetarily or through public recognition. 


On the other hand, the consequences can be negative – at the macro level a government is not retained -- or at the program level -- the program is changed or cancelled, the budget for the program is decreased or eliminated, the processes and procedures are changed, the laws are changed, or the personnel carrying out the programs are changed or disciplined.   If done thoughtfully and honestly, the results will very probably be a mix – nothing will really be perfect and nothing should be a total loss.  Strengths and weaknesses should be recognized and goals and strategies adapted accordingly.


The difficulty of course is to set priorities and goals that are capable of being measured.  For example, in my office, the Office of Government Ethics, our budget request each year must set goals and measurements by which our program’s performance will be judged.  And, let me tell you, measuring effectiveness in a program that is designed to prevent conflicts of interest and promote integrity is quite the challenge.  As more than one frustrated person who carries out this type of program has said -- how do you measure things that don’t happen when you don’t know how many would have happened without your intervention?


Again, I believe the critical elements of accountability of government institutions and programs start with the transparency of priorities and goals and the transparency of processes by which those priorities and goals are achieved, followed by measurement and consequences.


But accountability in the public sector must extend to public officials as well.  The individual public official must be accountable for his or her own acts.  And, while it is important that public processes should follow standardized and transparent criteria so that these processes support a system where government decisions are made impartially, that is on the basis of the merits, impartiality is also extremely critical for the individual public official who carries out those processes.


The same basic structures used for establishing accountability in programs can also be used to create systems of accountability for public officials.  First, set fair and understandable standards for official conduct and ensure that the public, as well as the public official, know what they are.  Then develop measurements for meeting the standards and institute reasonable consequences for failing to meet those standards.


Most governments around the world have some criminal law provisions applying to the conduct of their public officials.  Whether or not those laws are labeled as conflict of interest laws or incompatibility laws or abuse of position laws, they are attempts to articulate situations where the conduct of a public official so undermines good governance and, by extension public confidence in the government, that the consequences of engaging in that conduct must be severe.  For example, demanding or accepting bribes in exchange for carrying out a public function is a crime in most parts of the world, and where it isn’t, there is now certainly substantial international pressure to make it the case.  Other types of conflicts of interest laws prohibit self-dealing or trading in influence.  As an example, at the federal level in the United States, there are seven basic criminal conflict of interest statutes and a number of other criminal statutes that can be used to punish the inappropriate conduct of a public official and his or her private sector “partner” if there is one.


Many countries believe that having only criminal statutes that define standards for impartiality is not enough.  Governments have over the last few years developed additional standards on outside activities and interests by enacting statutes with only civil penalties.  The laws address conduct that is not bad enough to jail someone but is still not acceptable, so those laws have penalties such as loss of benefit, loss of job, or payment of fines.  For example, a number of European countries have “incompatibilities” laws which set forth a list of prohibited private activities or financial interests.  The theory of these laws is that if these relationships are prohibited then the opportunities for favoritism are limited as well.  


But not all conduct that is inappropriate or that appears biased can be anticipated and described precisely by a statute.  There are always circumstances that can arise where the appearance of partiality can undermine public confidence just as much as an actual conflict.  While it has its limitations, in the executive branch of the U.S. federal government, my office has developed guidance in our administrative standards of conduct for officials who are confronted with situations where an actual conflict of interest as defined by statute or regulation does not exist but where the employee or a supervisor believes that a ‘reasonable member of the public with knowledge of the relevant facts would question the employee’s impartiality.’  We have provided examples in that guidance where we think the public might question a public official’s actions.  These examples include a public official’s working on a matter involving a relative that is not a spouse or child, like a brother or aunt, or on a matter involving the spouse’s employer, or on a matter involving an organization in which the public official is an active member.  This guidance is in a section of our administrative standards of conduct that has penalties ranging from reprimand to dismissal.  We have these standards because we want to promote and enhance integrity.  We do not want the mere lack of criminal conduct to be the personal standard to which our officials aspire.


So what tools are governments using to enhance accountability and impartiality for public officials?  There are some common tools that governments can employ in order to promote and enhance these values in the public service.   I’m happy to say that I do not think that any of these tools will come as a surprise to you in Hong Kong because of the excellent work the ICAC has done over the years.

Fair, understandable and publicly announced standards of conduct for public service.


First, like program goals, governments are developing or enhancing a range of fair and understandable standards that are expected of their public officials.  In some instances the public is allowed to provide input into the development of these standards. Once developed, the standards are published or posted on a website and the attention of the public is drawn to them.  This helps create shared expectations.

Education, training and counseling.


Governments are providing more education and training to public officials on standards expected in public service.  Public officials need to be made aware of these standards upon entering government service and the standards must be reinforced throughout their careers as a part of all continuing professional education programs.  In addition, my office has found through surveys of public officials that having ethics counselors in each agency available answer to questions of and offer counsel to officials throughout their government service can be even more important than periodic refresher courses.  

Disclosure of personal finances and fiduciary relationships


Some governments have chosen to enhance accountability and impartiality by requiring wealth declarations or financial disclosure statements from public officials.  The information, when provided to the government, can help in detecting potential conflicts of interest and incompatibilities.  When those interests become know, officials can then be asked or directed to take whatever steps are necessary in order to avoid actual conflicts or incompatibilities.  That way the financial declaration used proactively in a prevention function.  Of course, financial declarations and reports can also be used to detect actual conflicts of interest and misconduct if designed to do so.  And, some countries have made those declarations and reports, or at least part of the information from the declarations or reports, available to the public.  For example, all senior officials of the federal government in the U.S. (both political and career and in all three branches) have been required since 1979 to file public financial disclosure reports upon entry into a senior position, annually and upon termination of the position.  When the system was established, the stated purpose for making these reports public were as follows:

Increase public confidence in the government;

Demonstrate the high level of integrity among the vast majority of government officials;

Deter conflicts of interest from arising because official activities would be subject to public scrutiny;

Deter persons whose personal finances would not bear public scrutiny from entering public service; and

Better enable the public to judge the performance of public officials in light of an official’s outside financial interests.   


In the executive branch, we also use the financial disclosure reports to screen for potential conflicts of interest the financial interests and fiduciary relationships of individuals who the President is considering nominating to high level positions.  This screening almost always occurs before the individuals’ names are announced so that the individuals have an opportunity to make a more informed decision about whether to accept an appointment.  I will be happy to answer questions about the process later if you are interested.  

Enforcement mechanisms


Finally, as noted earlier, the standards that are articulated for public officials need to have some enforcement mechanisms for those who do not meet the standards – ultimate accountability.  Some governments have found that having enforcement systems tied to a range of standards with a commensurate range of sanctions is an effective way to enhance accountability.  For example, having an administrative threshold for acceptable gifts that applies before there is question of whether the gift was a bribe, gives a government the opportunity to take a quicker but much less severe enforcement action – hopefully with the benefit of preventing future misconduct.


To summarize, programs designed to enhance accountability and impartiality of public officials begin with establishing fair, understandable standards and making those standards known to both the public and the public official.  Most programs now reinforce the standards through continuing education and counseling and many have begun using wealth declarations or financial disclosures.  Those that are most successful, even those that complement criminal statutes with only an aspiration code of conduct, provide for a range of effective enforcement mechanisms when those standards aren’t met.


There is one other factor that I have not talked about but which is central to what we are talking about today – that is personal leadership. 


Private sector surveys of which I am aware and the surveys conducted by my office to help evaluate ethics programs have both found that the actions of leaders and supervisors are critical to the employees’ perceptions of the ethical climate of the employer as well as their own personal ethical expectations.  In this conference on leadership, I would like to relate one finding that I believe is extremely important.  


To enhance impartiality and accountability in an organization, it’s generally understood that leaders and supervisors need to address their expectations of integrity when discussing all aspects of the programs.  They should also exhibit integrity and hold themselves accountable in their own personal conduct.  But to be most effective, both words and action must occur.  What is most interesting about the surveys is that they showed it is more harmful to the ethical culture of an organization if leaders say the right things about integrity but do not follow through with their own conduct than if the leaders never discussed integrity at all.   


Every person in this room is a leader.  We may be leaders in our profession, in our business, in our government office, in our community, or in our families, but all of us are models of some nature to young people everywhere who see us conduct ourselves in our daily lives.  I would like to end with a quote from a 19th century American poet, writer and public speaker, Ralph Waldo Emerson that I think is appropriate to my topic as well as to this seminar as a whole.


“What you do thunders so loudly, I can’t hear what you say to the contrary.”


Thank you very much for your kind attention and I will be very happy to answer any questions that you might have.
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